


Foreword
by Davis Guggenheim, Academy Award-winning director
of the documentary "An Inconvenient Truth"

As a director and producer of both commercial and non-commercial projects,
I find myself on both sides of the war that rages around copyright and the
public domain. In my last movie, "An Inconvenient Truth,” we had a terrible
time clearing footage of all kinds. Simply finding the source and status of
archival footage nearly brought my production fo its knees. We faced
stressful and urgent questions like: Who owns this? Will anyone who thinks
they own this sue me? Even though it was considered public domain ten years
ago, is there a possibility someone might claim this? Will the lawyers for the
production company and studio accept the conclusion I have carefully drawn
and allow me to use it in the film? I have lost many shots and sequences
because I wasn't able to answer these questions.

The worst example of this happened when I was
making a film called "The First Year," a documentary
which followed five teachers through their
treacherous first year of teaching public school. In
the climactic scene, one of the teachers, who is
taking his kids on a field trip for the first time,
hears the song "Stairway to Heaven" by Led Zeppelin.
It is both funny and tragic when he announces to his
kids, "This is the greatest song ever written," as he
cranks the volume in his rental van. He is possessed with joy, expressing
himself for the first fime to his students. They are simply bored. Everything
in the movie leads up fo this moment and when audiences see this scene,
they laugh and cry at the same time because it is touching and tragic. But
most audiences don't get o see this scene in the film. On the DVD, which is
still for sale, that scene has been omitted because I have not been able to
secure the rights to "Stairway to Heaven." Through archaic loopholes I could
use the song in festival screenings and on PBS, but when it came to any
commercial use I was forbidden to use it. Not because I couldn't afford to
license the song, but because I could never find the rights holders or their
representatives (of which there are many, which is another sad story).




Ten years ago, I would have used the song, citing fair use. Now lawyers for
distributors are scared about the chance, just the chance, of a claim against
the movie. The problems are twofold. The first is the diminishing world of
fair use as the mainstream legal world interprets it. In real ferms this
means that now when I lift my camera and look through the lens, there is
less and less that is free to use: do I have to clear that soda can, that
poster, that car or that highrise? What happens to our culture when some of
us can pay and others can't?

The other disturbing thing is the uncertainty of it all. Even most legal
experts who work on the issue have to roll the dice
trying to interpret where the current line of fair use is
drawn. You can feel the handwringing when we propose
even the most rock solid interpretation to an errors and
omissions lawyer. The truth is that most of us just don't
know. And that not knowing means that the most
stringent interpretation wins. No responsible lawyer
wants to expose his client to the possibility of a lawsuit,
even if it's only an outside chance.

And so, wonderful moments of magic are cut from
movies—simple ones and profound ones. But this doesn't have to happen.
Creative Commons helps artists who want to protect their work and to
clearly define the way in which their work can be shared. And this
wonderful, funny and clever comic makes a very complex issue simple for
people like me to understand. I keep a copy in my desk, for when I get
confused.




Introduction
by Cory Doctorow, award-winning science fiction author
and co-editor of the blog Boing Boing

Who owns photons? When your camera opens its aperture and greedily
gobbles all the light reflecting off the surfaces of buildings, faces, t-shirts,
paintings, sculptures, movies, and photos, are you breaking the law? Does
your camera's mic infringe when it captures the perturbations made by
speech, song and soundtrack?

If these seem like silly questions, blame the law, not the questions.
Copyright, a system that is meant to promote creativity, has been hijacked
by a few industrial players and perverted. Today, copyright is as likely to
suppress new creativity as it is to protect it.

Documentary filmmakers have it tough. The job of a good documentary is to
*document™: to set down on video the world as it
exists, to tell the story of the world, to lay bare
its bones and its deeds.

With every passing year, documenting the world
gets more fraught.

Everyone, it seems, has his hand out, asking for a
license to merely recount the truth: this billboard
stands over that city, this logo appears on that
man's t-shirt, this TV program was playing when
this event took place.

Some of them don't just want you to take a license. Some of them don't want
you to report on them at all.

What's a filmmaker to do?




Before copyright, there was patronage. You were allowed to make art if the
Pope or some duke could be convinced that you had a good idea. This
generated some lovely ceilings and frescos, but it wasn't exactly democratic.

Copyright industrialized the practice. Now art could be made if an artist
could convince a wealthy industrialist that the exclusive right fo market the
work was worth funding its production. This radically decentralized the
decision-making process for art: there are lots more industrialists than
Popes, after all.

Today, the industrialists have reinvented themselves as Popes and dukes and
kings. If you're signed to a big label—if you have the patronage of a
king—that label will clear your way to using samples from the other labels’
catalogs in your songs. If you're an indie, forget about it.

If youre a filmmaker working for a big

studio, you've got rabid packs of attack-

lawyers at your disposal, employed to go

forth and negotiate your licenses when you

need them. Or even when you don't need

them: if you're a studio lawyer, it makes
sense fto act as though even the most casual or attenuated reproduction
requires a license—that way, people will pay you for licenses fo your
employer’s works, foo.

If you're an indie, this leaves you out in the cold. You're not on the inside,
you don't have white-shoe attorneys standing by to

negotiate your “use” of the logo on the shirt of a guy

caught on video in a riot.

This isn't how copyright is supposed to work.

This isn't how copyright works. If you've got lawyers on
your side and you're willing to fight, you're likely to find
that most of the uses that someone wants you to pay for




are in fact permitted without payment or permission, under the doctrine of
"Fair Use." But chances are, if you can't afford a license, you can't afford
the lawyer to prove that you don't need to pay for the license.

And yet, at this moment, the cost of raw
materials of documentary making are in free-fall.
Last year's editing suites are being replaced by
this year's laptops—the $1500 laptop I'm typing
this on has more RAM, processor and hard-drive
than the $100,000 Avid suite I used to babysit
at a documentary film-house. Democracy Player
and Dabble, YouTube and Google Video, the Internet Archive and Dijjer are
the leading edge of a movement to make sharing video free and easy. Our
pockets bulge with devices that let us watch low-resolution, short videos
wherever we are—the perfect small screen for the indie documentary.

Copyright law might work well when it's practiced by corporate attorneys
from Fortune 100 companies, but once it impinges on the normal activity of
creative people documenting their world, it creates more problems than it
solves.

This is a sensible book about a ridiculous subject. It's an example of the
principle it illustrates: that taking from the culture around us to make new
things is what culture is all about, it's what culture is for. Culture is that
which we use to communicate.

The comic form makes this issue intfo something less abstract, more
concrete, and the Duke Public Domain folks who produced this have not just
written a treatise on copyright, they've produced a loving tribute to the
form of comics.

It's a book whose time has come. Read it, share it. Get angry. Do something.
Document your world.
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HMMM ... LETY SEE..

CouLD REPLACE THE ROY ORpison i
™ SUNG BY THE
SAX PLAYEQ M

THE SUBWAY BE

FLAYING MOZART
INSTEAD OF “T LOVE &

NEW YORK2

iND THE DUELLING HIP Hop sones I

AND BEPLACE THE HOT DOG
a VENDOR'S SINATRA WITH -
e " YESY WE HAVE NO BANANAS..-

el =
>

AKIKD ... UM,,. THAT SONG WAS SET TD
GO INTO THE PUBLIC DOMAIN IN 999,
BUT THEN CONGRESS EXTENDED THE

TERM FOR ANOTHER
20 YEARS...

THE THING 13, THE MUSIC 15 AN

IMPORTANT PART OF THESE SCEMES.

REPLACING IT WOULD REALY DISRUPT
THE FILM.




i

e,

R,

17



AND THESE CHANGES CAN DEMAND N\ 50... NOW WECAN'T
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NO, THINGS HAVE CHANGED. AND The | | BUT MANY FACTORS - NEW TECHNOLOGIES
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NOT EVERYOME 16 GOING ALONG WITH THE "RIGHTS “ CULTURE THOUGH.
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AND THEN THERE
ARE CRITICAL USES..
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ARTISTS MAY ALS0 HAVE 50OME.
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iy =
F
i

IN FACT, A JUDGE IN
-mlsT%EE SAID THAT
MA

RaadtWD

1T

Ny

&4






NORMALLY YOU PaAY FOR
RIGHTS THROUGH A
LICENSE, Anp THEELICENSES
cAN RUN OUT, YOURFILM
WON'T BE DISTRIBUTED
ANY MORE UNLESS You
ARE WILLING To PAY TO

RENEW THEM.

OK, 30 | HAVE CERTAIN RIGHTS

UNDER FAIR USE. FOR OTHER
CONTENT, IF | CAN MANAGE TO
PAY FOR, IT, THEN I™ 0K, RIGHT?

b"WHAT? 50 IF I GET
W LICENSES FOR SONGS ON

5 MY SOUNDTRACK, OR
| PHOTO G RAPHS AND

GETTING RIGHTS "IN PERPETUITY *
CAN BE EXPENSIVE, AND FILMMAKERS
ITH LIMITED FUNDS OFTEN HAVE To SETTLE
FOR SHORT TERM LICENSES. “EYES ONTHE
PRIZE,"THE GREAT CIVIL RIGHTS DOCUMENTARY,
DISAPPEARED FROM CIRCULATION BECAUSE
THE COSTOF RENEWING EXPIRED
LICENSES WAS S0 HIGH, THE PRODUCERS
COULD NOT AFFORD TO PAY THE
. ESCALATED FEES.

Py, ;
& THATS ﬂlscﬂuﬁ.l.s;l‘-c:‘? :
IMAGINE TRYING To TELL| B

S THE STORY OF THE CIVIL | &
E i I~ RIGHTS MOVEMENT IN
N
[  — &N WITHOUT THE
"3 MUSIC OR. FOOTAGE
W OF THE TIMES.

| WAS GOING TO
BUY "EYES ON THE

FRIZE" AND SHOW
IT To MY KIDS.
| CAN'T
BELIEVE THAT 5
QUTOFCIRCULATION
=|v!Tﬁ SUCH AN

26



IRONICALLY, ONE REASON LICENSING UEUT THEN WE TRANSFER THL "FATAS YoU GO™
F.EEE ﬂREG{}] NG L'IP IS THE J ”-ERHS]HE TTITUDE TO LESS comMMERC ALY ATTRAL
FOPULARITY OF DOCUMENTARIES AND NEW
MARKETS FOR ARCHIVAL FOOTAGE. THE
MAKERS oF PROFITABLE DOCUMENTARIES
ABOUT MARILYN MONROE OR THE

NORMANDY LANDINGS MIGHT BE
ABLE TO AFFORD HIGHER FEES.

JEH ETFHE5 EULTHR.AL HERODES GET
KNG, TR. ESTATE Hs AGGRESSIVELY Ly
P ERTED COPYRIGHT awz

ND
ﬁu’#ﬁ'{ff EF*:EEEH'EIEI’:. EHEA#ED
ENORMOUS O
Fﬂﬂ.ﬂﬂEUHEHTM
SUCH AS ORLAN ::r

w,. BAGWELL'S
CITIZEN KING,,

: IJ'E WE WANT T0 G
COPYRIGHT HOLDERS )
VETO ﬂbﬂl-lfﬂﬂ'l’?

27



DISAPPEARING HISTOR 7
FRIVOLOUS LAWSHITS. . ANDYOU | FEEL LIKE EU%%JL&L'H
THIS § s*rmm - KNow |l 'MINA BAD A

POESN T MAKE A SUPERWERD
ANY SENSE ,_a ' 2, LOMIC.

28



H HE
ﬁﬁﬁ

10 00 50, COPYPIGHT
mf GIVES AUTHORS,

|&wsw'?é’ur T2...




For SOMEONE '\
POSTING IT ON

IF YOU SEND A COPY

oF
ﬁ’%ﬁ' WHATS T8

S
PAY rr-':ﬁ you?

i

I

Ly
.1
R SOMEONE
AL
o E.BAY--
WITHOUT PAYING
you !

w .

d

oR TERTTYET o
BOARD VSING A 5. MINUTE
SEGMENT aF e

T ﬂ‘r . EEE
b MKIKO (Sonrar) !

PRepGHT 12
o

ME NEW YORE TRRUT Ba) b




COPYRIGHT ALSO GIVES YOU THE CHOICE ™, | [ Y0V COULD CHOOSE 10 OFFFR YOUR WiRK
|0 EXERCISE THAT CONTROL IN W5 YOULIKE, ] ONLINE UNDER A CREATIVE COMMONS

USEVERB TF GO T AP RUTION

FeR MERE

©gzative wﬂﬁ?_lﬂh-ﬁp Hferextivecommens. arg /

I WM e et e

Lmoabve Lommons & 4 roeoroid thal offers o Reaibee cooynghl for crealies work
@creatiue ey,

(OFTEN FILMMAKERS
TRANSFER THEIR

COPYRIGHTS T0 OTHERS -

DiISTRIBUTORS 0R FUNDERS

COPYRIGHT H ]
THEIR R IGHTE."LEI%E{*TALE&:T
THAT ENCOURAGES THEM

TO MAKE A DEALWITH You.

oU COULD MAKE oa T ™,
A DEAL WwWITH PBS DISTRIBUTED B
or HBO... !

TO MOVIE

31



S0, COPYRIGHT GIVES YOU RIGHTS THAT

You CAN USE TO CONTROL AND GET
PAID FOR YOUR WORK.

SRR N
GHT PROTECTION AS
POSSIBLE .

I

LL, THIS MAY BE GREAT ON THE OUTPUT SIDE;
BUT WHAT ABOUT THE fHHI'T JIDE?

P . .
Tl A
A ':.,.‘ -y i |

—
- i __. i \:\'
F EVERYTHING |5
PROTECTED BY COPYRIGHT,
iy
HATE'%vasF

COPYRIGHT LAW ALSG TRIES T0 GIVE ARTISTS

0 W MATERJALS THEY NEED
u E?ns E‘HEFTE Hms FIRST PLACE, J—"1




S0 wHo
ISTHISE? {

B THATS TUDGE ALEY KIZMSKI
¥ 0F THE UL5. COURT of APPEALS
. FOR THE NINTH CIRCUIT,

TUDGE KOZINSKI SAID {OVERPROTECTING INTELLECTUAL
PROPEATY 15 AS HARMFUL AS UNDERPROTECTINGIT.

CREATIVITY 15 [MPOSSIBLE WITHOUT A RICH PUBLIC DOMAIN.
. OVERPROTECTION STIFLES THE VERY CREATIVE FORCES
ITS SUPPOSED TO NURTURE. ]

{THE JUDGE EXPLAINS: NOTHING TODAY,
LIKELY NOTHING SINCE WE TAMED
FIRE, 15 GENUINELY NEW: CULTURE,

LIKE SCIENCE AND TECHNQOLOGY,
GROWS BY ACCRETION, EACH NEW

CREATOR BUILDING ONTHE WORKS
)if—' THISE WHO CAME BEFORE. ™

33



50 COPYRIGHT LAW ISN'T JU3T
ABUT LOCKING THINGS UPP

COPYRIGHT ALSD
. Fﬂﬂfﬂigf; HTSOF |
E\ USERS AND FUTURE /| 8

CREATORS.

g

il E

\N

ﬂﬂ\

ALLOWING ARTISTS TO PROTECT
THEIR WORKS.

IT STRIKES THIS BALANCE IN~—
SEVERAL WAYS. CERTAIN THINGS-

FACTS AND IDEAS - AREN'T
KCOPYRIGHTABLE AT ALL.,,

24

FUT ALS0 ENSURING THE AVAILABILITY
OF RAwW MATERIALS FOR FUTURE CREATION.

34



5 R P o b J'.\.-ﬂ‘?'.:.:- 5
s J s 1,@3{&“@; s

10 MAKE Y -
\ A PARODY, f
:'L.‘:";!_‘-:.'-. m——— Y

" 10 COPY

l
it ik

T QUOTE FOR
SCHOLARLY PURPOSES, (.

A . w—

o ~F .::, 7 ._._-:"
ez 4¢

N

i
ke

e '. - :'.f
\ ;
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THE STATUTE SETS :
OUT FOUR FALTORS
TO CONSIDER. ;




sony v. Universal Studios (1984)
Fair use: home videolaping of television shows.

"Time-shifting,” or videotaping television shows in order to watch
them later, was fair use, said the Supreme Court, even though
VCR users were copying the entire programs. One key reason
was that the time-shifting was private and non-commercial. That
meant that the film companies had to prove market harm. The
Court did not believe they had done so.

HERE ARE 50
MAJOR FAIR USE

37



g0 - Bill Dees

k- o P, L

a Y LJ;“ -:r....“-._....ll(

= Acuff Rose Music™ -~

B\ o i IR

Campbell v. Acuff-Rose (1994)
Fair use: a rap parody of "Pretty Woman",

The rap group 2 Live Crew made a song called "Pretty Woman® that borrowed the bass rifl.
much of the lune and some lyrics from Roy Orbison's "Oh, Pratty Woman.® 2 Live Crow
seomed 1o have 2 sirikes against them. They used a lot of the song, and their use was

“commercial.” The Supreme Court said that even 50, this could be fair use. They saw the
sang as a parody. It ‘uxlaposes the romantic musings of a man whose lantasy comes trua,
with degrading taunts, a bawdy demand for sex, and a sigh of relief from paternal
responsibility.” Because the song was a parody, 2 Live Crew was also allowed to copy more
of it — as effective parodies need 10 “conjure up the odiginal.*

38



= Suntrustv. .2
= Houghton | #—
s zgas £ .

E ! Mifflin @oony
s Fair use: a

-~

- parody of

o “Gone with the

o Wind" from a

i'.: : slave's point of

=y View.

i

Author Alice Randall wrote a
parody of Gone with the
criticizing its romanticized
dapiction of slavery and the
antebalum South, and in
doing sa alluded to
copyrighted characters and
scenas from Gone with the
Fimad

RANKLY MY DEAR,,

THEY SHOULDN'T W
HAVE GIVEN ADAMN !

The Cour of Appeals held
that this could b fair uge:
¢ "It i hard 1o imagine haw

Ranmdall could have
specifically crilicized Gone
wilfl fve Wind without
depanding haavily upon
copyrghted elemeants of
that book. A parody is a
work that sesks ta
comment upon or criticize
another work by
appropriating elemanis of
the original,..”

39



Harper & Row v. Nation Enterprises
' Mot a fair use: scooping President

Ford's memoirs.

F’tT]ME TOHEAL

A s e Ty sk, w PUTETC
sy, sl e, o Sl l'-1'|' ----' sl

The Nation.

—-=_.?-='—_ =-=Time Magazine agreed 1o purchase the exclusive right to print a
—— ‘,_ pre-publication excerpt of ex-president Ford's autoblography.
e { Bafore Time's article came out, the political magazine The MNation
got an unauthorized copy of the manuscript. The Mation published
lits own aricle, which included 300-400 words from Ford's
.* autobiography about his decision to pardon President Nixon. The
Supreme Court said this was not a fair use. Why? The mamairs had
nat been published yet, and authors have a right to decide whether
and whan their work will be published. The Court found thal The
Mation had “effectively amogated to iself the right of flirst
publication” for the purpose of “scooping” Time's planned article.
(Time then canceled the article.) The Court also said that the parts
of Ford's book used, though small, were its “heart” = the most

powerful and intarasting part.




f WL, o MAVE RO PR (TF it DOCUMENTARIET USE SHORT CLips iM TRAMSFORMATIVE — NE W,
ENT AP VALLBLE - WdYS, INFTEAD OF MERELY "RIFFING OFF ™ THE COFYRIGHTID FMTERIAL.

I
ERES SOME EXAMPLES OF USES
THAT WERE FOUMD To BE "FAIR.

The documentany Alfsns

ORIGINAL MOTION F
» iy = Invade Holywood could use 3
I'!". 1 '-,,:Fd:] HME };. . i clips totafing 48 seconds (1%)
AL aaliaet ] / l ’ from Imvasion af the
r ‘/ I ) Sauvearman to shaw aarly film
SHHEE H' in C portrayals of alien visitations
- e g 1 NOR and governmeni cover-ups,

15 15 A FAIR USE
=50 LOMG A5 you

PON'T MENTION
AREA 5).7%2

An ALE biography of Patar Graves could
use 20 saconds (lass than 1%) af
Conguaed the Workd, which stared
Gravés, 1o show his modest beginnings in
thi fm busingss,

15 HOVIE, Ty
1.} YOI CHOGSE TO

EXCERPT [T, WiLL
SELF-BESTRUET IN
] CONRS.




A TBS biography of Muhammad Ali could use 9-14 clips totaling between 41
seconds and 2 minutes (belween .7 and 2.1% ) from When We Wers Kings, a
documentary focusing on the *Rumble in the Jungle® fight in Zaire between Ali
and George Foreman. (The parties disagreed about the number of clips, so

the court used the 9-14 range.)

FAIH E HE J ﬂ
%HBTE LAI?{E i v
BUT]"EHFH STING

I LIKE A BEE

1L50, THE mﬂf WEREN'T
I TH! HEART *OF THE

TA i'Igf".l' FEEE‘JF WERE

WERE T80 FEW Tﬂ?.ﬂﬂﬂ'{
,I’-'ﬁ[jl TO0 SMALL HH.HTIW

ReUT'THE 1 m"mfr

R T'HE?-E

N ALL THESE CASES, TRE
COURTS THOUGHT THE. )
WSES WERE "TRANSRORMATIVE
BECAUSE THE PURPOSE 0F
THE ORIGINAL MHOVIES WAS
T0 ENTERTAIN VIEWERS
HILE THE DOCUMENTARIES f -;,I 214
SED THE (LIPS FOR ,- R
COMMENTARY AND ‘51
CRITICISM,

e

i -_...E .- -I I.|

i

3 .
L
2
T : '.




BUT NOT

EVERY U.EE RI':FJ

A POCUMENT)

IS AUTOMATICALLY
FAIR .

The Definitive Elvis, a 16-hour documentary that advertised its “all-
encompassing” collection of Elvis appearances, used clips from The Ed
Sullivan Show, The Steve Allen Show, and Elvis TV specials. The court
thought that these uses went beyond biographical reference and were
just rebroadcast as entertainment, often without commentary or
interruption. Even though the clips were short — ranging from a few
seconds 1o a minute, many were “the heart” of the original shows,
including the moments when Elvis sang his most famous songs.

EWEREN'T NOTHIN® BUT A HOUND ARDEN SAID, DIRECTOR —DON'T Y
DOG, STEALING ALL MY LINES?, YOU BE NO SQUARE, IF YOU CAN'T
SHOW ELYIS USE A WHODEN CHAIR

43



IR UAE F DRE wily  ar A
COPYRIGHT LAW MEDATES ?ﬁﬂf:-{-'h‘? ;
BETWEEN THE NEED ToGIVE A5
REENTIVES TO CREATORS AND b7 Ig"'

Tl WEED T& USSR
Con TENT TO CREATE

ND COMMENT 5
AN WoRD, ot

b 7

L A e

TERM LIMITS ¥ [
.Iﬂﬂ"l"li-fiﬂ-

é

n

e

HE TERM™M 28 YEA
?.n'ﬁ}-‘uw FoR Aun‘r“ﬂn 15.. HS

[ORIGINA LLY ICHT EXPIAE D
l.l"!l'a FI:-‘I-F!#EEEI TEA EJED

BUT e’ THE TERM LASTS F0 YEARS PAST THE DEaTH

OF THE AUTHOR AND 95 YEARS FOR CORPORUTE AUTHORS )
'ﬁ? EFFECTIVELY ROPES OFE MOAT OF J.0® CENTURY CULTURE ... EVERY Boak, EVERY
| MOVIE | EVERY POEM , EVERY SONG 15 PROTECTED FOR NEARLY 100 YEARS AND SOMETIMES MO RE]
|90 L{ 1830 ‘l' (909 (23 177 8
L | L I | i
Jaf &8 | 2 — e
. - L e AL l:'l"'.':."" "2:]:"
[ | i ol wLmer | 1o i
3 - /& simeinn |
[iﬂi WS PaLc Doran




[THE EVER - LENGTHENING COPYRIGHT TERM SEEMS 10 BE r-m-.rruﬁ
| OPPOSITE EFFECT FROM WHAT TH CONSTI O INTEMDED .

i = i < B ﬁ»f

Eﬂsﬂmﬁwrmﬁﬁsgw T

F'

f

‘Egjﬂ\#jﬂlnﬁﬂiﬁi

TRADITIONALLY, WE HAD A THIN
LAYER oF INTELLECTUAL PROPERTY

ING
PHGT*EETIBJ*EHEHRREUHB N AHl:ARGE




wow, | WONDER
IF WE WOULD HAVE
THE GREAT DOCUMENTARIES
FROM THE PAST IF THESE
LEGAL CHANGES HAD
BEEN IN PLACE
BACK THEN?

{ 0BYAIUSLY NOT EVERYTHING YOU CAN SEE OR HEAR
m FILM oRTAPE) 15 COPYRIGHTABLE, BUT STILL...




LM ALMOST AFRAID T ASK : WELL COPYRIGHT ISSUES ARE A

e n T T HANOFUL, BUT F
WATCH QUT FoR? ey put, JLI":MAEERE

FADE FAARL K,

S FEOMETIMES 1
MARES MYHEAD

EVEN WHENITS
T AEQUIRED BY
LA kS FILMMAKERS
ARE SOMETIFES
TOLD T0 CLEAR /W
RADEMARKS. A

= o
..:.-"E’#.-.\l'u".l"'

I CAN'T FILM WITHOUT CATCHING THEM.!
P2 | NEED TO BLUR OR AIRBRUSH THEM OUT 2
- = g i =

= ﬁ?@“ -
= pe -




NO 7Y THE PRACTICE 0
CLEARIMNG AIGH TS TOSIGNS
AND LOGOS MAY BE
INFLUENCED BY...

ot
LEGAL

ADVICE.,

ALY
Aautious

AGGRETSIVE ™| "M
TRADEMARK
OWNERS...

AND THAT 5 JUST NOT
THE CASE WHEN A LoD W

| ;
i INC DENTALJFﬂ_FPﬁf&RS A

BUT T0 INFRINGE .
A TRADEMARK, YOU )
WOULD GENERALLY
HAVE TO USE ITINA "

waAY THAT a2 :

COMFUSES
PNSUMERS.
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USE OF TRADE MA
DEPICT "REALITY

[

EVEN IN FEATURE FILMS, THE | CATERALLAR SUED DISNEY CLAIMING THAT
RKS TO

“HAS BEEN
PROTECTED BY COURTS.

“GEORGE OF THE JUNGLE 2 INFRINGED 1T3,

NEATaE

IN THE FILM, THE
EVIL INDUSTRIA

TRIES T0. DESTRO
GEORGE'S JUNGL
WITH CATERPILLAR *
BULLDOZERS. A FEDERA
COURT REFUSED TO

BLOCK THE EILM'S
RELEASE.

o ™3 .-‘._ ...................

‘‘‘‘‘‘‘‘‘

“THE APPEARANCE OF
PRODUCTS BEARING
WELL KNOWN

TRADEMARKS IN
CINEMA anD TELEVISION
IS ACOMMON

PHENOMENON.” ) |

49



WHAT ABOUT GETTING
PERMISSION FROM
PEOPLE WHO APPEAR
iN THE DOCUMENTARY?

L

PERMIS5I0ON 15 NORMALLY
REQUIRED --PRIVALY

I5 A LEGITIMATE CLAIM.

/8. E

T
BT THERE 15 AN o=
IMPORTANT FIRST Yo
AMENDMENT ‘ﬁ
EXCEPTION THAT LETS
YOU SHOW PEOPLE INVOLVED [T
IN MATTERS OF PUBLIC
INTEREST, WITHOUT |~ A
PERMISSION. & a5\ )

Pl -'":'

FIL MM A KER

MICHAEL MOGRE INTERVIEWED JAMES NICHOLS, BROTHER OF TERRY NICHOLS, IN THE
DOCUMENTARY “BOWLING FOR COLUMBINE. ¥ MOORE
SUGGESTED THAT NICHOLS M IGHT HAVE SOME CONNECTION
TO THE OKLAHOMA CITY BOMBING ( "The Feds didn't have
Sct| +theqoods on James, 50 the charges were dr%pged. ) NICHOLS
SUED, cLaHiING MOORE HAD DEFAMED HIM, BUT HE ALSO SAID THAT
HIS “RIGHT OF PUBLICITY ¥ HAD BEEN VIOLATED. THE COURT HELD THAT BECAUSE
THE FILM ADDRESSED A MATTER OF IMPORTANT PUBLIC CONCERN --VIOLENCE IN
BHERIA AR MHak3 s JABT.0F THE BOIEING SIORY, 1100 s USE
[ -:'|_-"' 2 -

i

al}

DUBE
\WHERFS




EVEN WHEN THE DOCUMENTARY ISN'T ABOUT SUCH
CONTROVERSIAL 155UES, SOME STATE LAWS ALLOW
THE FILMMAKER T0 USE A PERSONS PICTURE
WITHOUT PERMISSION IF THE SUBJECT 15 "NEWS

OR *PUBLIC AFFAIRS. * AND “PUBLIC AFFAIRS " (AN
~~._BE DEFINED PRETTY BROADLY,

A DOCUMENTARY ABOUT THE EARLY DAYS
OF MALIBU USED SOME FOOTAGE OF
FAMOUS SURFER MICKEY DORA, WH(

SUED FOR UNAUTHORIZED USE OF HISIMAGE,

HAD AN EXCEPTION
FOR PUBLIC AFFAIRS

Lol AND THE
' SRR DOCUATARY e
EJ | ' QUALIFIED. sfﬂ"ﬂﬂ.-ﬁ
| U [SURFING] HAS CREATED A LIFESTYLE AN INTERGALACTIC
THAT INFLUENCES SPEECH, BEHAVIOR, PERHERD ##

DRESS, AND ENTERTAINMIENT, AMONG

e

. -

al




WELL, REGARDLESS OF
WHAT THE LAW SAYS,
RIGHTS CLEARANCES
=14Y FLAY oUT
DIFFERENTLY IN
PRACTICE...

50, AS LONG AS | UNDERSTAND
THE LIMITS OF THE LAW,
I'M SET, RIGHT?

Y0U'VE HEARD
OF ERRORS AND
OMISSIONS
CEZ

YES, E &0
[NSURANCE

INSURANCE COMPANIES,
UNDERSTANDABLY R ISK
AVERSE TrPicALLY
REQUIRE A DETAILED

LIST OF THE SOURCE AKD

LICENSING STATUS oF

THE MATERIAL IN THE
FiLM ...

T0 SHON
T A GROADER. DUb 1e

THROUGH CONVENTIONAL
DI STRIBUTION CBANNELS
-LIKE HBO ep PAS - YOU
NEED E &0 INSURANCE

10 LOVER POSSIBLE
LAWSUITS,

ANDP BECAUSE
THEY GENERALLY PON'T |
ACKMOWLEDGE "FAIR USE
RE&M H-gs, THﬂHPE? Fil
UIRE CLEA .
BEYOND THOSE Lﬁ&; UIRED

S0 WHAT | CAN AND CANN
USE PEPENDS ON WHAT THE

SROACSTE, pLiavos,

f BROKERS AND LAW YERS
ARE COMFORTABLE wiTH ?

L

AIR USES MAY HAVE
T BE CLEARED BY AN
ARMY OF LAWYERS CA
| CUT FROMTHE FILMZ,
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NO ' THAT'S MOT ALWATS J
THE CASE...

FOR EXAMPLE, THE PRODUCERS OF TJ-I'E

2004 FILM *S UPER SIZE ME "
ASSUMED THE RISK OF BEING SUED AND
WENT FORWARD WITH &N EED POLIEY

THAT EXCLUDED CLAIMS FROM MeDONALDS,

BROKERS
May BE
ORE WILLING
RECOGNILE

FAIR USE
CLAIMS

- ,_-L'E._ "-:I o ] ] 2 = : .
ot __..-. : - o LT 0 T = B
SF COURSE. A LAWSUIT INDUSTRY
’ ! COULD HAVE UNWITTINGLY
5“ PROMOTED THE EILM P
(' s ﬁ I
1 Wi B .” ’
12 e N4 [ &E Al
I -u:-:--i". vy E-p;_g': " il = !
-.'--'-f i -._-_-5: - _J.

McDONALD'S
wnNET SUE

B




OW WITH THE IN -
e ATE INTERNET AND \"“"/

OF
DISTRIBUTION, EILMMAKERS
S\ CAN f&vncn ] EREHH

o Qe MEAA

D
T
NCE.




AND LAWSUTS CAN BE
F IVE_ AND

AT
/.

WITH OR WITHOUT INSURANCE THEY MIGNT AECEIVEA “CEASE | | AND COMPLY OUT OF
* | |AND DESIST W FAR-
2 OUGH wmﬁ& mr %EHI'EHEE LTS ARD FEAR OF STIFF PENALTIES
THEY Mﬁl{u PERFELTRIGHT T8 A
-
i "
1 JH;E IVE ON ¥ E"‘wﬂ"{ ' T - SE
AL 0 ALSO, FAIR U AND YOU'RE
ﬁﬂﬂuﬁnmu ' -"‘“i'“’“ RS GUESTIONS OFTEN|| RUNMN ING OUT
T e L L COME UP WHEN || o TIME AND
FOR HELPFUL igagmaT i'} v b
> Ll.* -ﬂ'ﬁ
=, HMMH p
s} A 1l
\ _ 1)
F'*.. e = I
i : v Ao i : L :
THE LINE BETWEEN || 50 ARTISTS MAY SHY AwAaY Y'KNOW, ITS D5 LIKE
FAIR AND UNFAIR FROM ACTS THAT ARE THE LAW 15 SETTING UP
USE CAN BE FUIIZZY, ACTUALLY LEGAL . NOTHING BUT 0BSTACLESS

i
THE RIGHT To
CONTROL AN SELL
TOUR FOOTAGE
A;:&Ar.aglgwr_ﬁ
us 'HMHH‘B'..
II-I'E-LIIHII;FP:'-E Fiu

M... | HIGHT

MF
WANT T0 SELL MY FOOTALE
T™ ﬂh EquEr' MAK NG A TV

SHOW ABOUT NEW YORK.
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[.. BUT | WOULDN T EXPECT PAYMENT
IF MY umumnmlﬁ‘ WAS PLAY]
IN THE BACKGROUND OF ANDOTHER SHOT?

GOAL OF COPYRIGHT IS5 TO

TR Rins oF B orre e ahAnEes

PON'T MAKE ANY SENSE...

SEBR FILMS 0R MUSIC, UNLESS THEY
HAVE THE RIGHT T0 CONTROL A
FEW SECONDJ IN A DOLUMENTARY?

a6



IF THE POINT OF COPYRIGHT 15 TO
PROMOTE CREATIVITY

IS IT WORKING?2%




You CAN'T JUST
MAKE A FILM

OF COURSE

ACTUNLLY THE FILMMAKERS AND

ANSWER

CLEAR... coryriens shouwp | ||[ SOMEONE ELse’s Nove

OR PUT SONGS ON YOUR
SOUNDTRACK WITHOUT
PERMISSION AN

YOU SHOULDN'
Be AbLe 10

PREVENT WHOLESALE
APPROPRIATION.

BUT DOCUME NTARIANS NEED T0 N[ 50... ] SHOULDNT
DEPICT A WORLD FULL OF COPYRIGHTED g‘-&ﬂhﬁ'ﬁﬁﬁﬁii
CULTURE. DEMANDING PAYMENT FOR (|20, e

EVERY USE CAN HINDER THE VERY

CREATIVITY THAT COPYRIGHT 15 NO?
\fffmm T0 EHEG’UMGEJ/

THAT WouLp
HEAHFGIWHE

POCUMENTARY

58



frJu NEED TO UNDERSTAND
E LAW, WHICH INCLUDES

UNDERSTANDING WHAT YOUR
RIGHTS ARE.

REMEMBER, THE COPYRIGHT
S?ET'EN ALLOWSYOU TO PROTECT

YOUR WORK, BUT ALSO HAS
mPr:rﬂmm LIMITATIONS THAT
ALLOW YOU TO CREATE IN

\ THE FIRST PLACE.

FAIR
USE --

USE ITOR
LOSE ITY

SYSTEM, WE
HAVE TO PRESERVE

FAIR USE.

oy



ALL OF THIS INFORMATION HAS BEEN
REALLY USERIL. WHEN T'™ DE-:‘LIME WiTH
RIGHTS CLEARANCE IS5UES, I LLHAVE A
|MUCH BETTER IDEA OF WHATS GOING ON.

AND WEVE ONLY BEEN DISCUSSING l.u'IH.IIT THE
LAW AND PRACTICES CURRENTLY ARE -

Eﬁﬁhﬂg EE THIS l-..'iﬂil’ L HEEMEE FEﬂﬂ,ér

AND THE "RIGHTS " {I.l'LTln'RE -I'.‘Jﬂﬂl' L'I-I'AJ"-IEI" IF
ENO UGH
ARTISTS

WHATEVER HAPPENS YOU'VE COMNVINCED ME

OF THIS, I'M NOT GOING T0 PRODUCE AN AIRBRUSH
OR EiLTIONALIZED VERSION 3 il BOCUMEM TARY

BUT WHAT A
THE BIGG

CUME M TARY: 33U




§ = LL,COPYRIGHT REFLECTS A SET0F SOCAL
— /CHOICES. YOU CHIOSE A Wi

: P THERE ARE WAYS
T - R NEIP THis COULD BENEFIT YO,
- : L) =17 YOuR MATERIAL IS m\‘
; b DEMAND -~ SAY YOU OWNED ,
SOMETHING LIKE "HAPPY BIRTHDAY
" —~AND YOU'RE LARGELY A SELLER
\ AND NOT A BUYER. YOU
COULD BE PAID FOR IT AGAIN
AND AGAIN AND MAKE

LOTS O
MONEY.

% TRESPASSING

| VIOLATORS
~\ WILL BE SHOT |

i} SURVIVORS |
WILL BE SHOT

FVATE
o

&l



: THE |0EA THAT CRERTIVITY

415 GOING TO FLOURISH [N A
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| IMAGINE A RATHER
DIFFERENT KIND OF LANDSCAPE

WHERE SOME THINGS NEE
T0 BE PRIVATE, BUT WE NEED

LT G
JPACE E%IT VERYONE

ND. wHo

WOULD WANT T0
D0 WITHOUT ROADS
AND P. ;







HMMMM,. \
THE CULTURAL
ENVIRONMENTAL
MOVEMENT...
THATS AN
INTERESTING
IDEA

FOR A
- DOCUMENTARY. .,




PERHAPS SOMETHING IN THEIR, WORDS

AS CAUGHT YOUR, ATTENTION, TAUGHT Yt
SOMETHING, GIVEN YOU AN IDEA:

THESE SHADOWS HAVE DANCED FOR
YOU FOR A FRAGMENT OF TIME.

BUT NOW THEIR MOMENT | [UNTIL THE NEXT TIME WE
IN THE LIGHT 1S OVER. | |MEET, ALLTHAT I5 LEFT 15...




Afterword

The True Story of Bound By Law:
{or "Why Three Stodgy Academics Wirote a Comic Book')
James Boyle

The outhors of this beok are frequent, and for the mest part,
oppreciative users of the low of copyright. Keith trained os an artist, has
published several comic books and many scholarly articles, and is the bass
player for The Garden Weasels - a band that is generally described as being
"pretty good considering it is made up entirely of low professors” Apart
from her academic work, Jernifer is also a pianist, filmmaker and short
story writer, James has written books and numerous articles, and is o
columnist for the Financia! Times online, He also serves on the Board of
Creative Commeons, a non-profit organization that provides simplified
copyright tools for artists and creators, We have all authored copyrighted
works, cashed royalty checks, and benefitted from the ability to make “fair
use” of copyrighted material in our own creations, whether artistic or
scholarly. And we are all also scholars and teachers of copyright law -
studying its history, its goals, its constitutional basis, and its impact on the
arts, Inthe process, we have come to admire the way that copyright low has
e techmategies through | L SRLEEL AT
history, maintaining its R %ﬂﬂﬂ
balance between the realm
of ownership and the realm
of the public domain -
where material 15 free for
all to use without permission
or fee. 5o count us as }!
stodgy believers in the 1'|1|'!.
copyright system, not | ﬁ
revalutionaries eager to i /
scrap the whole thing.

But from the depths
of our stodginess comes this little messoge - the s:,rsre.m appears to have
gone astray, to have lest sight of its original goal. Does anyone believe that
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“the progress of science and the
useful arts” is furthered by requiring
documentary filmmakers to clear
every frogment of copyrighted
material caught in their films - even
a copyrighted ring-tone on a phone,
or a fleeting fragment of TV in the
background of a shot? To be fair, in
many - perhaps most - coses these
demands for payment or clearance
have nothing to do with copyright
law as it stands. Instead, they are a
manifestation of a “permissions culture” premised on the belief that
copyright gives its owners the right to demand payment for every type of
usdge, no matter its length, or its purpose, or the context in which it is set,
But that is not, and never has been the law. Copyright may also be adjusting
poorly to a world in which everyone can have their own digital printing press;
the citizen publishers of cyberspace, the young digital artists, filmmakers
and musicions, are unlikely to have high-priced lawyers advising them, The
flourishing of digital media has been seen by policymakers mainky as a threat
- a5 the rise of a “pirate culture of laowlessness.” That
threat is real. But what is missing is a sense of the
corresponding opportunity.

Copyright is not an end in itself. It isa tool to
promote the creation and distribution of knowledge and
culture. What could be a better manifestation of this
goal than a world in which there are few barriers to
entry, where a bleg can break a major political scandal,
a $218 digital film can go to the Cannes Film Festival, a
podcast can reach tens of thousands of listeners, o
mash-up can savagely criticize the government’s
response To o hurricane, where recording ond remixing
technology better than anything Phil Spector ever had
may come bundled free with your laptop? Yet for many
of these new digital creaters, copyright appears more
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a5 an obstacle than as on aid,
Sometimes - as with many of the
—{ exgmples we described in this
1 comic book - that may be the
| result of simple misinformation, a
% culture of fear and legal threats,
"l or private gatekeepers using
| copyright law as an excuse fo
impose deals on artists who lock
the infermation and power to
| protest. At other times, it seems
the low genuinely has lost its
' 438y infernal balonce and needs fo be
] Ll T M reformed - one example might be
S5 TN U BN the extraordinary rifrnsguﬁm
lengthening of the copyright term. Just as the digital revolution allows us to
offer cheap access to the texts, movies, music and images of the twentieth
century, we have extended the length of copyright terms so that most of
those cultural artifacts are off limits, even though they are commercially
uravailable and their authors cannot be
found. But if copyright has semetimes
failed, or been applied so that it fails,
the answer is not to ignore it, to lose
respect for it, to violate it.

One of the under-appreciated
tragedies of the permissions culture is
That many young arfists enly experience
copyright as an impediment, a source of
incomprehensible demands for payment,
cease and desist letters, and legal
transaction costs. Technology allows
them fo mix, fo combine, fo create
collages. They see law as merely an
obstacle. This is a shame because
copyright can be a valuable tool for
artists and creators of oll Kindg - even
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About the Authors

Thig book was written by James Boyle and Jennifer Jenkins, designed by all of
its authors in innumerable, hilarious and eccasionally manic conference calls,
and drawn by Keith Aoki, a person who (in the opinien of his co-authors) is far
too talented to be a low professor.

Eeith Acki is o longtime cortoonist who loves the late 19605 comic work of
Jack Kirby, Steve Ditke, Jim Steranke and earlier greats like Will Eisner,
Chester Gould and Al Capp. He has also been influenced by the vibrant
contemporary work of Robert Crumb, Scott McCloud, Art Spiegelman and
Jamie Hernandez. In the mid-1980s, Acki decided to leave the bohemian art
demimonde to go to Harvard Low School. He is now the Philip H. Knight
Professor of Low at the University of Oregon School of Law, where he has
taught since 1993 and specializes in the orea of intellectual property, He has
published low review articles in the Stenford, Califernia, Towa and Boston
College Law Reviews and is auther of the ferthcoming book Seed Wars: Cases
and Materials on Infellecival Property and Plant Genetic Resources.

James Boyle iz the William Meal Reynolds Professer of Low ot Duke Law
School and one of the founders of the Center for the Study of the Public
Domain. He is a Board Member of Creative Commons, and a columnist for the
online Financial Times. Boyle was the winner of the 2003 World Technology
Award for Law for his work on the “intellectual ecology” of the public domain,
ond on the "second enclasure movement” that threatens it. He is the author of
Shamans, Software and Spleens: Law and the Construction of the Information
Society as well as o depressingly lorge number of laow review articles, and is
the special editer of Collected Papers an the Public Domeain.

Jennifer Jenking is Director of Duke's Center for the Study of the Public
Domain, where she heads its "Arts Project” and teaches a seminar on
Intellectual Property, the Public Domain and Free Speech. As a lawyer, she
was a member of the team thot defended the copyright infringement suit
against the publisher of the novel "The Wind Done Gone”™ (a parodic rejoinder
to "one With the Wind™), As an artist, she co-outhored “Nuestra
Hernandez,” a fictional documentary addressing copyright and appropriation,
and has authored several short stories, one of which was published in Duke’s
Tobacco Road literary magazine.















